


























UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
----------------------------------------------------------X
THE PHOENIX INSURANCE COMPANY, 
as subrogee of KEY COURT 
CONDOMINIUM, INC.,

Plaintiff,
MEMORANDUM AND ORDER

- against -
      CV 08-1327 (AKT)

MODERN SPRINKLER CORP.,

Defendant.
----------------------------------------------------------X
MODERN SPRINKLER CORP.,

Third-Party Plaintiff,

- against -
     

NAI LONG ISLAND.,

Third-Party Defendant.
----------------------------------------------------------X

A. KATHLEEN TOMLINSON, Magistrate Judge:

The Phoenix Insurance Company (“Phoenix” or “Plaintiff”), as subrogee to Key Court

Condominium, Inc. (“Key Court”), commenced this lawsuit against Defendant Modern Sprinkler

Corp. (“Modern Sprinkler” or “Defendant”) alleging negligence, gross negligence and breach of

contract.  Modern Sprinkler then brought a third-party claim against NAI Long Island (“NAI”)

seeking indemnification for common law and contractual contribution and indemnification.  NAI

filed a counterclaim against Modern Sprinkler for common law contribution and indemnification.

Defendant now moves for: (i) leave to amend its Answer under Federal Rule of Civil

Procedure 15(a) to add the affirmative defenses of collateral estoppel and res judicata;             
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(ii) summary judgment under Federal Rule of Civil Procedure 56 based on collateral estoppel

and/or res judicata; (iii) in the alternative, for summary judgment dismissing the claims against it

and/or for an order in favor of Modern Sprinkler for indemnification from NAI.  Phoenix and

NAI oppose the motion for summary judgment.  The Court has considered all of the parties’

written submissions as well as the applicable case law.  For the reasons set forth below,

Defendant’s motion for leave to amend its Answer is GRANTED, and its motion for summary

judgment based on collateral estoppel is GRANTED.

I. BACKGROUND
1

Key Court is the owner of a building located at 300 Old Country Road, Mineola, New 

York (the “Building”).  Plaintiff brought this lawsuit to recover insurance proceeds that it paid to

Key Court for damages allegedly arising out of a flood which occurred at the Building on 

January 27, 2007.  NAI is the managing agent for the Building.  In 2006, NAI entered into a

service contract with Modern Sprinkler under which Modern Sprinkler would inspect the

sprinkler system in the Building monthly and would “report to the Customer all needed items of

maintenance, repairs and replacements...”  DE 54, Ex. R.  

  Plaintiff did not submit a Local Rule 56.1 Statement as required by Local Civil Rule1

56.1(b).  In such an instance, Local Civil Rule 56.1(c) states that: “Each numbered paragraph in

the statement of material facts set forth in the statement required to be served by the moving party
will be deemed to be admitted for purposes of the motion unless specifically controverted by a

correspondingly numbered paragraph in the statement required to be served by the opposing party.” 
Thus, each statement of material fact set forth in Defendant’s Local Rule 56.1 statement (DE 54)
will be deemed admitted for purposes of summary judgment against Plaintiff.  This
determination should not be a surprise to Plaintiff based upon Plaintiff’s asserted understanding
of the facts. In fact, Plaintiff states in its summary judgment opposition that “Plaintiff does not
dispute the majority of the general facts presented by the defendants [sic], nor does it question
the validity of the exhibits presented.”  DE 55 at 2.  The facts stated herein are taken from the
Local Rule 56.1 statements of Defendant and Third-Party Defendant where those facts are not
otherwise disputed.

2
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The sprinkler system in the Building is a “wet pipe” automatic sprinkler system.  Water

sits in the pipes at all times so that it can be instantly released in the event of a fire.  The water in

the pipes is susceptible to freezing, which can cause the pipes to crack.  In order to prevent

freezing, the pipes are covered with “heat-tape.”  Heat-tape encircles the pipes and provides heat

through an electric current.  The pipe is then wrapped in insulation to prevent the pipes from

losing heat.  Part of the wet-pipe sprinkler system runs through the “chiller room” on the top of

the Building, which houses the building’s air conditioning equipment.  The chiller room, also

referred to as a cooling tower, is not heated and is partially exposed to outside air.

On January 27, 2007, freezing temperatures caused a component of the wet pipe sprinkler

system located in the chiller room to freeze and crack.  Water leaked from the pipe and caused

flood damage in the Building.  Phoenix paid Key Court a total of $570,146.00 in insurance

proceeds due to the water damage.  Phoenix now seeks reimbursement of this amount from

Modern Sprinkler alleging that Modern Sprinkler was negligent in its inspection of the sprinkler

system prior to the flood and that Modern Sprinkler breached its service contract with NAI

causing the pipe to crack.  

II. THE MOTION TO AMEND

Modern seeks leave to amend its Answer pursuant to Rule 15(a) of the Federal Rules of

Civil Procedure in order to add the affirmative defenses of res judicata and collateral estoppel.

Rule 15(a) of the Federal Rules of Civil Procedure provides in relevant part that: 

[a] party may amend the party’s pleading once as a matter of
course at any time before a responsive pleading is served . . . . 
Otherwise a party may amend the party’s pleadings only by leave
of court or by written consent of the adverse party; and leave shall
be freely given as justice so requires.

3
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Fed. R. Civ. P. 15(a); see also Lucente v. Int’l Bus. Machs. Corp., 310 F.3d 243, 259 (2d Cir.

2002); Branum v. Clark, 927 F.2d 698, 705 (2d Cir. 1991).  Leave to amend “shall be freely

given when justice so requires” and such leave is in the Court’s discretion.  See Fed. R. Civ. P.

15(a); Grace v. Rosenstock, 228 F.3d 40, 56 (2d Cir. 2000). 

           Notwithstanding the foregoing principle, leave to amend may be denied where there is

“undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure

deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue

of allowance of the amendment, futility of the amendment, etc.” Foman v. Davis, 371 U.S. 178,

182 (1962); SCS Commc’n, Inc. v. Herrick Co., Inc., 360 F.3d 329, 345 (2d Cir. 2004) (under

Rule 15(a), “leave to amend a pleading may only be given when factors such as undue delay or

undue prejudice to the opposing party are absent.”) (emphasis in original).  “The party opposing

the motion for leave to amend has the burden of establishing that an amendment would be

prejudicial.”  Fariello v. Campbell, 860 F. Supp. 54, 70 (E.D.N.Y. 1994); see also European

Cmty. v. RJR Nabisco, Inc., 150 F. Supp. 2d 456, 502-03 (E.D.N.Y. 2001); Saxholm AS v. Dynal,

Inc., 938 F. Supp. 120, 123 (E.D.N.Y. 1996).  The opposing party likewise bears the burden of

establishing that an amendment would be futile.  See Blaskiewicz v. County of Suffolk, 29 F.

Supp. 2d 134, 137-8 (E.D.N.Y. 1998) (citing Harrison v. NBD Inc., 990 F. Supp. 179, 185

(E.D.N.Y. 1998)).

The liberal pleading standard available under Rule 15 is not automatically applicable

here.  According to Rule 16(b), within 90 days after the appearance of the Defendant and within

120 days of service of the complaint on a Defendant, the district court must enter a scheduling

4
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order setting deadlines for subsequent proceedings in the case, including joinder of parties and

amendment of pleadings.  Fed. R. Civ. P. 16(b).  “By limiting the time for amendments, the rule

is designed to offer a measure of certainty in pretrial proceedings, ensuring that ‘at some point

both the parties and the pleadings will be fixed.’”  Parker v. Columbia Pictures Industries, 204

F.3d 326, 340 (2d Cir. 2000) (citing Fed. R. Civ. P. 16 Advisory Committee’s note (1983

amendment)).  Following the issuance of a discovery schedule pursuant to Rule 16(b), “a

schedule shall not be modified except upon a showing of good cause and by leave of the district

judge, or when authorized by local rule, by a magistrate judge.”  Fed. R. Civ. P. 16(b).  A finding

of good cause requires that “the moving party must, at a minimum, make a showing of

diligence.” Spinelli v. Secretary of Dep’t of Interior, No. 99-8163, 2007 WL 1790077, *1

(E.D.N.Y. June 27, 2006) (citing Grochowski v. Phoenix  Const., 318 F.3d 80, 86 (2d Cir.2003));

see also White Diamond Co. Ltd. v. Castco, Inc., 436 F. Supp. 2d 615, 626 (S.D.N.Y. 2006). 

“Under Rule 16(b), however, the mere absence of prejudice, bad faith, futility, or similar factors

is not sufficient to constitute ‘good cause.’” Rapture Shipping Ltd. v. Allround Fuel Trading

Chemoil B.V., No. 03-CV-738, 2006 WL 3057294, at *2 (S.D.N.Y. Oct. 27, 2006) (citing

Carnrite v. Granada Hospital Group, Inc., 175 F.R.D. 439, 448 (W.D.N.Y 1997)).

In the context of filing a motion to amend following the expiration of the deadline to

amend in a Rule 16 scheduling order, the Second Circuit has effectively stated that the good

cause standard of Rule 16 must be applied before consideration of the more liberal standard of

Rule 15(a).  See Grochowski, 318 F.3d at 86; Ewing v. Roslyn High School, No. 05-CV-1276,

2007 WL 1110745, at *1 (E.D.N.Y. Apr. 9, 2007); DeSantis v. Roz-Ber, Inc., 51 F. Supp. 2d 

244, 247 (E.D.N.Y. 1999).  “Rule 16 requires a different analysis than that undertaken in

5
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connection with Rule 15 and its ‘standards may not be short-circuited by an appeal to those of

Rule 15.’” In re Wireless Telephone Services Antitrust Litigation, No. 02-CV-2637, 2004 WL

2244502, at *5 (S.D.N.Y. Oct. 6, 2004) (citing Parker, 204 F.3d at 340).  The Second Circuit has

observed that “if we considered only Rule 15(a) without regard to Rule 16(b), we would render

scheduling orders meaningless and effectively would read Rule 16(b) and its good cause

requirement out of the Federal Rules of Civil Procedure.”  Id. 

Here, the motion to amend was made almost two years after the September 10, 2008

deadline to amend set in the Case Management and Scheduling Order.  DE 11.  Thus, Defendant

must overcome the Rule 16 good cause standard before the liberal Rule 15(a) standard is applied.

Modern Sprinkler wishes to add the affirmative defenses of collateral estoppel and res

judicata based on the March 10, 2010 decision of the New York State Supreme Court, Nassau

County.   Modern Sprinkler first raised the issue of adding these defenses with this Court on2

March 23, 2010.  DE 48.  Thus, Modern Sprinkler sought to add the defenses less then two

weeks after those defenses became available to it.  Because Modern Sprinkler could not have

alleged these defenses earlier due to the lack of a state court judgment, and because Modern

Sprinkler raised the possibility of adding these defenses soon after they became relevant, this

Court finds that Modern Sprinkler has established good cause to amend under Rule 16.

Neither Plaintiff nor Third Party Defendant NAI raises any objection to Modern

 At the time the state court decision was issued, the parties had already fully briefed2

their summary judgment motions in this action and oral argument had been held before this
Court.  However, on March 23, 2010, Defendant sought leave to raise the issues of collateral
estoppel and res judicata based on the state court decision.  After a teleconference with the
parties, this Court held that the prior summary judgment papers would be deemed withdrawn
and the parties could re-file with the inclusion of the res judicata and collateral estoppel
issues.  See DE 50.

6
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Sprinkler’s motion to amend in their summary judgment papers.  As such, there are no

allegations of undue delay, undue prejudice, futility, bad faith, or repeated failure to cure

deficiencies which would prevent granting leave to amend under Rule 15.  This Court’s review

of the record does not disclose any evidence of such factors.  In light of these circumstances, this

Court finds that there are no circumstances present to overcome the liberal pleading standard set

forth in Rule 15(a).  As such, Modern Sprinkler’s motion to amend its Answer to add the

affirmative defenses of res judicata and collateral estoppel is GRANTED.3

III. SUMMARY JUDGMENT STANDARD

  In reviewing a motion for summary judgment, the Court is guided by the tenets of Rule

56(c) which provide as follows:

. . . The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.  . . .

Fed. R. Civ. P. 56 (c); Globecon Group, LLC v. Hartford Fire Ins. Co., 434 F.3d 165, 170 (2d

Cir. 2006); Gray v. Lutheran Social Services of Metropolitan New York, Inc., No. 04-cv-2843,

2006 WL 1982859, at * 3 (E.D.N.Y. July 13, 2006).  The moving party bears the burden of

meeting this exacting standard.  Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970).  In

addition, to determine whether the moving party has satisfied this burden, the Court is required to

view the evidence and all factual inferences arising from that evidence in the light most favorable

to the non-moving party.   Id. at 157; Fischl v. Armitage, 128 F.3d 50 (2d Cir. 1997); Brown v.

  The Court notes that the Second Circuit has held that a district court may raise the issue3

of collateral estoppel sua sponte.  Doe v. Pfrommer, 148 F.3d 73, 80 (2d Cir. 1998).  Thus,  even
if leave to amend the Answer were denied, this Court could still address the issue of whether the
claims are barred due to collateral estoppel.

7
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Parkchester South Condominiums, Inc., No. 00-cv-7235, 2006 WL 851789, at *5 (S.D.N.Y. 

Mar. 31, 2006).

“Once the movant presents appropriate support demonstrating that there is no genuine

issue of material fact, the burden shifts to the nonmoving party to present similar support setting

forth specific facts about which a genuine issue remains.”  Demolition Workers Union v.

Mackroyce Contracting Corp., No. 97 Civ. 4094, 2000 WL 297244, at *2 (S.D.N.Y. March 22,

2000) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)).  “If there is any

evidence in the record from which a reasonable inference could be drawn in favor of the opposing

party, summary judgment is improper.”  Fischl, 128 F.3d at 56 (citing Hetchkop v. Woodlawn at

Grassmere, Inc., 116 F.3d 28, 33 (2d Cir. 1997)).  On the other hand, Rule 56 provides that “the

court shall grant summary judgment if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a). 

An issue of fact is genuine if “the evidence is such that a reasonable jury could return a verdict for

the non-moving party.”  Trustees of the Local 807 Labor-Management Heath & Pension Funds v.

River Trucking & Rigging, Inc., No. CV-03-3659, 2005 WL 2290579, at *1 (E.D.N.Y. Sept. 20,

2005) (internal citation omitted).  

IV. SUMMARY JUDGMENT BASED ON COLLATERAL ESTOPPEL4

“A court may dismiss a claim on res judicata or collateral estoppel grounds on a motion to

dismiss, a motion for judgment on the pleadings, or a motion for summary judgment.”  Hoy v. Inc.

  Defendant has moved for summary judgment on the grounds of collateral estoppel and4

the related grounds of res judicata.  Defendant has also moved for summary judgment based on
its position that there are no contested issues of material fact and it is entitled to judgment as a
matter of law.  Because this Court finds the collateral estoppel analysis to be dispositive in this
case, the other grounds on which Defendant moves for summary judgment need not be
addressed.

8

Case 2:08-cv-01327-AKT   Document 58    Filed 03/18/11   Page 8 of 18



Village of Bayville, No. 10-cv-94, 2011 WL 679907, at *6 (E.D.N.Y. Feb. 25, 2011); see also

Sassower v. Abrams, 833 F.Supp. 253, 264 n. 18 (S.D.N.Y.1993) (“[T]he defense of res judicata

or collateral estoppel may be brought, under appropriate circumstances, either via a motion to

dismiss or a motion for summary judgment”).  

Under the Full Faith and Credit Act, 28 U.S.C. § 1738, federal courts must give state court

judgments the same preclusive effect as the judgment would have in the state from which it

originated.  See 28 U.S.C. § 1738 (“[J]udicial proceedings of any court of any . . . State . . . shall

have the same full faith and credit in every court within the United States . . . as they have by law

or usage in the courts of such State . . . from which they are taken.”).  New York courts “apply

federal law in determining the preclusive effect of a federal judgment and New York law in

determining the preclusive effect of a New York State court judgment.”  Marvel Characters, Inc.

v. Simon, 310 F.3d 280, 286 (2d Cir.2002) (internal citations omitted).  

“Under New York law, collateral estoppel bars relitigation of an issue when (1) the

identical issue necessarily was decided in the prior action and is decisive of the present action, and

(2) the party to be precluded from relitigating the issue had a full and fair opportunity to litigate

the issue in the prior action.”  In re Hyman, 502 F.3d 61, 65 (2d Cir. 2007) (citations omitted);

accord Hoblock v. Albany Cty. Bd. of Elections, 422 F.3d 77, 94 (2d Cir. 2005).  “Collateral

estoppel, like the related doctrine of res judicata, has the dual purpose of protecting litigants from

the burden of relitigating an identical issue with the same party or his privy and of promoting

judicial economy by preventing needless litigation.”  Umar Oriental Rugs, Inc. v. Carlson &

Carlson, Inc., No. 08-cv-5057, 2010 WL 5369143, at *6 (E.D.N.Y. Dec. 29, 2010) (citing

Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326, 99 S.Ct. 645, 58 L.Ed.2d 552 (1979)).

9
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“The party seeking the benefit of collateral estoppel bears the burden of proving the

identity of the issues, while the party challenging its application bears the burden of showing that

he or she did not have a full and fair opportunity to adjudicate the claims involving those issues.”

Khandhar v. Elfenbein, 943 F.2d 244, 247 (2d Cir.1991) (citing Kaufman v. Eli Lilly & Co., 65

N.Y.2d 449, 492 N.Y.S.2d 584, 482 N.E.2d 63 (1985)).  Collateral estoppel generally does not

include a requirement that the parties against whom plaintiffs litigated in the prior proceeding be

the same parties they litigate against in the current proceeding.  See United States v. Mendoza, 464

U.S. 154, 158, 104 S.Ct. 568, 78 L.Ed.2d 379 (1984); see also Amadasu v. Bronx Lebanon Hosp.

Ctr., No. 03 Civ. 6450, 2005 WL 121746, at *8 (S.D.N.Y.2005) (“[T]he doctrine of collateral

estoppel does not require that the same parties are named in the earlier action in order to apply to

the instant action.”). 

A. Identity of Issues

In order to determine whether collateral estoppel applies in this action, this Court must

first determine whether the issues to be decided in this case are identical to the issues that were

decided in the previous Supreme Court, Nassau County case.  In the instant matter, the first cause

of action in the Amended Complaint alleges that the property damage sustained by Plaintiff’s

subrogee was caused by “the negligence, negligent [sic] per se, gross negligence, carelessness and

negligentce [sic] omissions of the defendant [Modern Sprinkler], its agents, servants, workmen

and/or employees . . .”  Am. Compl. ¶ 13.  The second cause of action alleges that “Defendants

[Modern Sprinkler] breached and/or violated its aforesaid contractual duties, as a result whereof

defendant is liable to plaintiff, for all damages resulting from the aforesaid breaches and/or

violations.”  Id. ¶ 17.   As such, the parties do not dispute that the decisive issues in the present

10
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case are (i) whether Defendant breached its contract with NAI, Key Court’s managing agent, to

provide NFPA 25 inspection services at the Building and (ii) whether Defendant was negligent or

grossly negligent in relation to Key Court.  See also DE 54 at 24-25; DE 55 at 16, 20-21.  Thus,

this Court must determine whether those identical issues were decided in the prior litigation.  

Defendant argues that these issues were previously decided by the Supreme Court, Nassau

County in Weiss & Weiss P.C. v. FP 300 OCR LLC, No. 07-11457 (N.Y. Sup. Ct. filed March 10,

2010) (the “State Court Action”).  In that case, three tenants of the Building filed suit in Supreme

Court, Nassau County against NAI, Modern Sprinkler, Key Court and an entity that owned some

of the units in the Building.  That case was then consolidated with a second action in which an

insurance company, as subrogee of another tenant, brought suit against Modern Sprinkler.  In each

case, the Plaintiffs sought to recover for property damage arising from the January 27, 2007 flood. 

Modern Sprinkler brought a third-party claim in the State Court Action against NAI and Key

Court for indemnification, claiming that the property damage was caused by the negligence of

Key Court and NAI.  Key Court and NAI in turn brought cross-claims against Modern Sprinkler

for common law indemnification and contribution claiming that if the State Court Action

plaintiffs were to recover against Key Court and NAI, the damage was caused by Modern

Sprinkler and thus Modern Sprinkler should be liable to Key Court and NAI.  Additionally, NAI

and Key Court brought cross-claims against Modern Sprinkler for common law negligence and

contractual indemnification.  Similarly, these cross-claims stated that any damage found sustained

by the State Court plaintiffs was due to the “carelessness, recklessness and negligence and/or

negligent acts of omission or commission of defendant/third-party plaintiff Modern Sprinkler

Corp., its agent(s), servant(s) and/or employee(s).”  DE 54, Ex. Y (Answer of NAI and Key Court

11
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in State Court Action).  The cross-claims also alleged that any property damage was “due solely to

the breach of the aforesaid contract by defendant/third-party plaintiff [Modern Sprinkler].”  Id.  It

is these cross-claims against Modern Sprinkler which are crucial to the Court’s present analysis.

Modern Sprinkler moved for summary judgment in the State Court Action on the

plaintiffs’ complaints as well as on all cross-claims against it.  The Honorable F. Dana Winslow

granted Modern Sprinkler’s motion for summary judgment and dismissed all claims against

Modern Sprinkler, including the cross-claims brought by NAI and Key Court.  However, Justice

Winslow denied summary judgment on the tenants’ claims against NAI, Key Court and others. 

Justice Winslow held, as to the claims against Key Court and NAI, that “it could not be

determined, at this juncture, whether or not the damage to [the tenants’] property was a

consequence of negligence or an act of God.”  Weiss & Weiss P.C. v. FP 300 OCR LLC, No. 07-

11457 (N.Y. Sup. Ct. filed March 10, 2010).  Thus, the claims alleging negligence against Key

Court and NAI were allowed to proceed.

In the portion of his opinion granting summary judgment to Modern Sprinkler, Justice

Winslow held that Modern Sprinkler had no duty to the tenants of the Building.  After considering

the relevant case law, Justice Winslow stated that “nothing in the record before this Court

demonstrates that the facts herein are within one of the situations” in which Modern Sprinkler

would have a duty to the tenants.  Id. at 11.  However, what is crucial to this Court is that Justice

Winslow did not merely dismiss the tenants’ claims against Modern Sprinkler.  Significantly,

Justice Winslow also dismissed the cross-claims against Modern Sprinkler brought by Key Court

and NAI alleging that the damage was caused by Modern Sprinkler’s negligence or breach of

contract.  See id. (“Motion by Modern granting summary judgment dismissing the complaint of

12
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both plaintiffs and any cross claims against Modern is granted.”) (emphasis added).  The cross-

claims did not rely on Modern Sprinkler’s duty to the tenants.  Instead, the cross-claims, as noted

above, were predicated on Modern Sprinkler having breached a contract with NAI or having

breached a duty of care in relation to NAI or Key Court.  In dismissing these cross-claims, Justice

Winslow necessarily found that Modern Sprinkler had not breached the contract or acted

negligently.  Thus, the issue of whether Modern Sprinkler was negligent in relation to NAI and

Key Court, and the issue of whether Modern Sprinkler breached the contract with NAI were

decided in the State Court Action.  Having reviewed Justice  Winslow’s decision as well as the

pleadings in the instant case, this Court finds that the issues decided in the State Court Action are

identical to the issues currently being litigated in this action.

Plaintiff argues that the issues are not identical because “the matters do not involve the

same ‘claim’ or ‘harm.’” DE 55 at 5.  Plaintiffs cite the fact that the claim in the present case is a

property damage subrogation claim, whereas the claim against Modern Sprinkler by Key Court in

the State Court Action was a claim for contribution and indemnification.  Plaintiff’s argument is

flawed in two respects.  First, Plaintiff ignores the fact that the cross-claims in the State Court

Action were premised on Modern’s alleged negligence and breach of contract.  The fact that the

first claim was for indemnification and the second claim is for property damage does not preclude

collateral estoppel.  See Lumbermans Mut. Cas. Co. v. 606 Restaurants, Inc., 31 A.D.3d 334, 337

(N.Y. App. Div. 2006) (dismissing claim on collateral estoppel grounds where the claim in the

first action was for contribution and the claim in the second action was for property damage where

both actions required “determination of the same essential issue”).

13
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Second, Plaintiff has conflated the doctrines of res judicata and collateral estoppel.  Res

judicata, or “claim preclusion,” requires that the nature of the claims in the previous action be

identical to the claims in the second action.  However, collateral estoppel, or “issue preclusion”

requires that only the issue decided be identical.  “Res judicata and collateral estoppel are thus

related doctrines that overlap but have differing scopes:  In essence, the functional difference

between claim preclusion and issue preclusion is that while only the former can operate to prevent

litigation of a matter that has never been decided, both prevent relitigation of an issue of fact or

law that has already been necessarily decided as part of a valid, final judgment.”  Sassower v.

Abrams, 833 F. Supp. 253, 265 (S.D.N.Y. 1993).  Furthermore, the case relied on by Plaintiff

deals only with res judicata and does not address collateral estoppel.  See Employers’ Fire Ins.

Co. v. Brookner, 47 A.D.3d 754 (N.Y. App. Div. 2008).

Plaintiff’s sole argument that there is no identity of the issues here is its contention that

“the state court decision fails to set forth conclusively that the cross-claims dismissal was based

upon a determination of non-liability at MODERN SPRINKLER.  It merely suggested there was

no legal duty owed by MODERN SPRINKLER to the other tenants and therefore, no cross-claims

could survive.”  DE 55 at 12.  While this Court agrees that the State Court decision does not

explicitly state that Modern Sprinkler was not negligent or did not breach the contract, as noted

above, the dismissal of the cross-claims was necessarily predicated on such a holding.  This point

is further illustrated by the fact that the tenants’ claims against Key Court and NAI were not

dismissed.  The (dismissed) cross-claims against Modern Sprinkler were for contribution or

indemnification in the event of an adverse finding against Key Court and NAI.  Because the

claims against Key Court and NAI were permitted to go forward, there could still be a finding

14
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adverse to Key Court and NAI.  Thus, even if Modern Sprinkler had no liability to the tenants,

there could still have been a finding that Modern Sprinkler was liable to Key Court and/or NAI for

indemnification or contribution.  This finding would have been based on Modern Sprinkler’s

negligence or breach of contract.  However, the fact that the Supreme Court, Nassau County

dismissed the cross-claims necessarily means that there was no finding of negligence or breach on

the part of Modern Sprinkler.  The Court notes that if Plaintiff disagrees with the holding in the

State Court Action, the appropriate course of action would be to seek review from the Appellate

Division, rather than attempting to relitigate the issue in Federal Court where a potentially

inconsistent result could be reached.  See Grieve v. Tamerin, 269 F.3d 149, 154 (2d Cir. 2001)

(“But principles of preclusion involve more than the rights and interests of the parties. They also

serve important interests of the public and the courts in avoiding repetitive litigation and

potentially inconsistent decisions.”); Swiatkowski v. Citibank, No. 10-cv-114, 2010 WL 3951212,

at *14 (E.D.N.Y. Oct. 7, 2010) (dismissing a claim on collateral estoppel grounds because “the

proper venue to challenge the Bankruptcy Court's dismissal of plaintiff's rejection was to file an

appeal”).

B. Full and Fair Opportunity to Litigate

Having determined that Defendant has met its burden of showing that the issues to 

be decided here are identical to the issues decided in the State Court Action, this Court must now

turn to the second part of the collateral estoppel analysis, namely, whether Phoenix had a full and

fair opportunity to litigate the issues in the State Court Action.  As Plaintiff is quick to point out,

it was not a party to the State Court Action.  However, it is undisputed that its subrogor, Key

Court, was a party to the State Court Action.  In order for the doctrine of collateral estoppel to
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apply here, this Court must find that Phoenix was in privity with Key Court in the State Court

Action.  See Yeiser v. GMAC Mortgage Corp., 535 F. Supp. 2d 413, 424 (S.D.N.Y. 2008)

(“Collateral estoppel . . . precludes a party from relitigating in a subsequent action or proceeding

an issue clearly raised in a prior action or proceeding and decided against that party or those in

privity.”) (internal citations omitted); Buechel v. Bain, 97 N.Y.2d 295, 304, 740 N.Y.S.2d 252,

766 N.E.2d 914 (N.Y. 2001) (“The litigant seeking the benefit of collateral estoppel must

demonstrate that the decisive issue was necessarily decided in the prior action against a party, or

one in privity with a party.”).

New York law is clear that in certain circumstances “a person may be bound by a prior

judgment to which he was not a party of record.”  Lumbermens Mut. Cas. Co. v. 606 Restaurant,

Inc., 31 A.D.3d 334, 335 (N.Y. App. Div. 2006).  In the context of an insurance company bringing

suit as subrogee of its insured, New York Courts have repeatedly held that “a plaintiff suing as a

subrogee is subject to whatever rules of estoppel would apply to the insured.”  Employers’ Fire

Ins. Co. v. Brookner, 47 A.D.3d 754, 755 (N.Y. App. Div. 2008) (internal quotations omitted); see

also Lumbermens Mut. Cas. Co., 31 A.D.3d at 337 (holding that insurance company was “clearly

in privity with its insured” for collateral estoppel purposes); Early v. King, 881 N.Y.S.2d 363

(N.Y. Sup. Ct. 2009) (“With respect to privity between an insured and its insurer, for collateral

estoppel purposes, courts have repeatedly deemed that an insured is generally in privity with its

insurer, whether or not the insured is a named party in an action.”).  Thus, this Court finds that

Phoenix is in privity with Key Court and is subject to the same estoppel rules that would apply to

Key Court.  As such, if Key Court had a full and fair opportunity to litigate the issues in the State

Court Action, Phoenix will be collaterally estopped from litigating those issues in this action. 
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Plaintiff does not provide any argument or case law suggesting that it is not in privity with

Key Court for purposes of collateral estoppel.  Instead, Plaintiff cites a series of cases which

purportedly hold that “a general release executed by an insured does not preclude a subrogating

carrier from seeking recovery if the releasee knew or had reason to know of the insurer’s

subrogation claim.”  DE 55 at 12.  However, not a single one of these cases cited by Plaintiff deals

with the issue of collateral estoppel.  Nor has Plaintiff made any further argument concerning the

relevance or existence of a general release in this case or how such a release might overcome the

doctrine of collateral estoppel.  As such, this Court finds that under New York law, Phoenix was

in privity to Key Court in the State Court Action.

Plaintiff makes no argument that Key Court was unable to fully and fairly litigate the

relevant issues in the State Court Action.  Instead, Plaintiff makes repeated allusions to the

“unfairness” of the fact that Modern Sprinkler never previously “demonstrated any intention” to

have the State Court Action apply in this case.  DE 55 passim.  However, Plaintiff cites no case

law supporting its position that Modern Sprinkler’s “intent” (or lack thereof) has any relevance in

considering whether collateral estoppel applies here.  Absent any allegations that Key Court was

not given a full and fair opportunity to litigate its claims in the State Court Action, and given the

fact that Key Court was represented by counsel in that action and opposed Modern Sprinkler’s

summary judgment motion in that action, this Court finds that Plaintiff has not met its burden of

showing that Key Court was unable to fully and fairly litigate its claims in the State Court Action.

The Court concludes that the requirements for dismissal based on collateral estoppel are

met.  As discussed above, the undisputed facts demonstrate that Phoenix was in privity with

Modern Sprinkler, that Modern Sprinkler had a full and fair opportunity to litigate the issues in
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the State Court Action, and that the issues necessarily decided in that action are decisive in the

present matter.  

V. CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment is GRANTED with

respect to all of Plaintiff’s claims.  Because the claims are dismissed as to Defendant Modern

Sprinkler, the third-party claims for indemnification are moot and are also dismissed.  See

Eastman Kodak Co. v. STWB Inc., 344 Fed. Appx. 702, 704 (2d Cir. 2009) (where underlying

claim was denied, indemnification claim “was made moot and thus appropriately resolved by

summary judgment”); Steel v. Watch Hill Mgmt. Corp., No. 08-CV-1698, 2011 WL 70387, at *9

(S.D.N.Y. Jan. 5, 2011) (“Having dismissed Plaintiff’s claims . . .[Defendants’] cross-claims . . .

and third-party claims . . . for indemnity are moot.”).

The Clerk of the Court shall enter judgment accordingly and close this case.

SO ORDERED.

Dated: Central Islip, New York
March 18, 2011 /s/ A. Kathleen Tomlinson   

A. KATHLEEN TOMLINSON
U.S. Magistrate Judge
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