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T
here are few topics that will infuriate a 
plaintiff’s medical malpractice lawyer 
more than Judiciary Law §474-a. That is 
the statute that restricts the legal fee to 
a sliding scale, which starts at 30 percent 

of the first $250,000 recovered and diminishes 
from there, in roughly $250,000 increments, to a 
maximum of 10 percent of any recovery over $1.25 
million.1 Legislative bills calling for its repeal have 
been introduced in every session of the Legislature 
since 1994. The current effort is Senate Bill S554. 

It’s not difficult to see their point. Medical 
malpractice cases are complex, expensive and 
difficult to win. While their colleagues in other 
areas of the personal injury bar might take one-
third of the net recovery on less difficult cases, 
the recovery on, say a $1.5 million medical 
malpractice award, without first subtracting 
expenses (and there are always expenses—very 
high expenses) is $299,500, or roughly 20 percent. 
And on higher recoveries the fee, as a percentage 
of the award, will drop significantly from there. 

But what if that same award comes from 
three different defendants, each contributing 
$500,000, and the fee schedule is applied against 
each defendant’s contribution? The fee would be 
significantly higher: $412,500, or $27.5 percent, 
but still lower than the traditional one-third. Is 
this method of calculation allowed? 

Curiously, there is no authority saying that it 
isn’t. And there is a good basis to argue that it 
is. That argument can be founded on the very 
wording of the statute, and by the application 
of some basic rules of statutory construction. 

But first some background:

History Behind §474-a

Contingency fees in personal injury actions 
have been permitted since the Field Code was 

enacted in 1848.2 Judiciary Law §474, the corollary 
statute to §474-a, which dates from 1909, says that 
the compensation of an attorney is essentially 
governed by contract, which, excepting for the 
representation of infants as laid out in the rest 
of the statute, “is not restrained by law.” 

Until 1957 it was not unusual for retainer 
agreements in personal injury cases, including 
medical malpractice, to be as high as 50 percent. 
But the courts have always retained the power to 
police the reasonableness of attorney fees, and 
that year the Appellate Division departments 
adopted “Rule 4,” which abolished the 50 percent 
contingency fee and replaced it with a choice of 
two schedules: a sliding scale similar to §474-a(2) 
(although with higher fee percentages applied 
to lower recovery thresholds) or a straight 33⅓ 
percent of the sum recovered.3 Rule 4 was later 
codified as the original version of Judiciary Law 
§474-a under a legislative reform package aimed 
at remediating a perceived medical malpractice 
insurance crisis.4 Another series of reforms in 
1985 resulted in the current version by adjusting 
the percentages and thresholds to their present 
levels and eliminating the straight 33⅓ percent 
option altogether.5 

But §474-a, as did each of its predecessors, 
allows the attorney to apply to the court for 
a larger fee. Section 474-a(4) provides that if, 
because of “extraordinary circumstances,” the 
fee schedule will not give the attorney “adequate 
compensation,” the court may, in its discretion 
and without regard to the client’s consent, fix a 
greater fee, provided that the fee does not exceed 
any express fee limit in the retainer agreement. 
That last proviso generally makes it standard 
operating procedure in many firms to supplement 

the sliding-scale compensation formula in the 
retainer agreement with an alternative clause that 
permits a higher rate of compensation (typically 
the one-third straight contingency) subject to 
court approval. 

Obstacle: ‘Yalango’

If §474-a(4) was envisioned as a readily 
available escape from the confines of the 
sliding scale, the Court of Appeals soon ended 
that notion. In Yalango by Goldberg v. Popp, the 
court said that the sliding-scale fee schedule 
is “presumptively reasonable in all cases.”6 
In order to overcome that presumption the 
attorney needs to show two things: first, that 
the fee is “inadequate,” either on the whole 
or as an hourly rate of compensation for the 
amount of time reasonably and necessarily spent 
on the matter; and second, that “extraordinary 
circumstances” caused the fee to be unreasonable 
in the particular case. The first is determined 
by a normative comparison that, for the most 
part, considers whether the fee amounts to an 
inadequate hourly rate of compensation given the 
amount of time put into the case. And it typically 
requires that the lawyer keep some type of time 
records—which many don’t.

The second part of the analysis—what 
constitutes extraordinary circumstances—the 
court did not expound on to any great degree. But 
it did make it clear what would not. Extraordinary 
circumstances did not include extraordinary 
effort—the amount of preparation involved, 
the degree of diligence employed, or even the 
success achieved. Attorneys, the court said, are 
expected to represent their clients “zealously”; 
and enlarging the fee as a reward for a successful 
outcome “would be unprofessional.” Besides, 
it said, the attorney’s success was already 
accounted for in the graduated fee schedule.

The difficulty of the case doesn’t matter 
either—the complexity of the medical issues; 
whether proximate causation was disputed; 
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whether multiple defendants were involved; or 
many experts needed; or even whether extensive 
travel to consult with the experts was required. 
All of these were deemed ordinary to medical 
malpractice cases, which by their very nature, the 
court said, are “complex” and warrant “extensive 
and sophisticated preparation.”

And so, most other courts have since denied 
applications for larger fees citing the holding in 
Yalango.7 Those that have permitted enhanced 
fees have done so primarily due to the amount 
of time put into the case, which rendered the 
fee inordinately low as an hourly calculation.8 
However, the complexity of the issues, the 
number of the defendants, the contentiousness 
of the litigation, and the necessity of having to 
retain outside counsel to assist with the litigation, 
have all been cited by some courts as additional 
factors weighing in favor of the enhancement.9 

The Court of Appeals has not revisited 
Judiciary Law §474-a since Yalango. 

‘Claim or Action’ 

Now back to the question posed: Can the 
sliding scale be applied to each claim in the 
action? Some basic rules of statutory construction 
suggest that it can. Let’s start with the wording.

Judiciary Law §474-a(1) reads: “For the purpose 
of this section, the term ‘contingent fee’ shall 
mean any attorney’s fee in any claim or action for 
medical, dental or podiatric malpractice, whether 
determined by judgment or settlement, which is 
dependent in whole or in part upon the success 
of the prosecution by the attorney of such claim 
or action, or which is to consist of a percentage 
of any recovery, or a sum equal to a percentage 
of any recovery, in such claim or action.” 

Section 474-a differentiates a claim from an 
action by use of the disjunctive “or,” implying 
that the contingency fee schedule can be applied 
against either a claim or an action. A basic rule of 
statutory construction is that every word is to be 
given effect.10 Statutes must be read so that each 
word will have meaning, and one word may not 
cancel out or render meaningless another.11 Nor 
may words in statutes be rejected as superfluous 
when it is practicable to give to each a distinct and 
separate meaning.12 Therefore, the word “action” 
cannot be interpreted as redundant of the term 
“claim,” or even as subsuming its meaning. 

Section 474-a does not define claim or action. 
Nor are the terms defined elsewhere in the 
Judiciary Law, or in the CPLR, or in the General 
Construction Law. Neither is there any case 
law interpreting the disjunctive use of those 
terms. But ordinary usage and the context of 
the statute, itself, clearly suggest that they have 
specific meanings: the term “claim” referring to 

the legal right being asserted (i.e., a legal claim for 
damages based upon medical, dental or podiatric 
malpractice); while “action” is meant to refer 
to the lawsuit commenced for its enforcement. 

The distinction is necessary considering 
that medical malpractice claims can be—and 
sometimes are—settled before any lawsuit 
is brought. And a plaintiff can have several 
claims: against different physicians, health 
care professionals and medical facilities—even 
when the claims arise out of the same illness or 
course of treatment. If those claims are asserted 
and settled separately, and before any action is 
commenced, there is nothing in the construction 
of the statute that would forbid the attorney from 
applying the sliding scale against each of the 
claims separately as they are resolved. 

The same holds true if the attorney settles 
a claim against one medical defendant before 
bringing suit, but is forced to bring an action 
against another. In that case the attorney need 
not wait to take the fee on the settled claim until 
the litigated claim is resolved. Why? Because that 
might take years; and because one is a claim and 
the other is an action.

So why can’t the attorney make the election 
to apply the sliding scale against the several 
claims after the lawsuit is commenced? If you 
say, “Because they are now all part of one action,” 
then you would be forced to read that meaning 
into the statute. This brings us to the next rule 
of construction: A statute that infringes on a 
common right is strictly construed.13 A common 
right is a right derived from the common law.14 
Thus, the rule applies to all statutes restricting 
or regulating common law property rights, such 
as the right to contract or to pursue a lawful 
occupation.15 The rule reflects a presumption 
that the Legislature does not intend to interfere 
with common law rights. To the extent that it 
does, the restriction must be clearly expressed 
and not left to implication.

Finally, there is Judiciary Law §474 to contend 
with. That parent statute governing attorney 
fees in general states: “The compensation of 
an attorney or counselor for his services is 
governed by agreement, express or implied, 

which is not restrained by law…” Sections 474 
and 474-a are in pari materia (upon the same 
matter) and must therefore be read together.16 
If they are inconsistent—and they certainly 
are—they need to be reconciled. And this can 
only be done by construing §474-a as narrowly 
as possible; and certainly no broader than the 
text clearly mandates. 

Still, in matters of statutory interpretation the 
court’s first purpose is to implement the will of 
the Legislature.17 And, as the Court of Appeals 
recognized in Yalango, the purpose of §474-a 
was to reduce the legal fee as a portion of the 
plaintiff’s overall compensation. But whether the 
sliding scale is applied to the entire recovery or 
to the several claims in the action, the result is 
going to be a reduced fee. The only question is 
by how much. 

There is no question, though, that more claims 
usually mean more work and more expense. 
Different claims often require different theories 
of liability, a working knowledge of various 
medical disciplines, and the need for more 
experts to support those theories. This added 
effort and expense—which can be onerous in 
the most complex cases—would seem to justify 
a marginally higher fee. Allowing the sliding-scale 
to be applied against each claim instead of the 
action as a whole—provided the client agrees—
might satisfy the legislative intent and the rules 
of statutory construction, simultaneously. 
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Different claims often require different 
theories of liability, a working knowledge 
of various medical disciplines, and the 
need for more experts to support those 
theories. This added effort and expense 
would seem to justify a marginally  
higher fee.


