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Any grievance committee member can tell you that escrow violations result in more suspensions 

and disbarments than any other category of attorney misconduct. Fortunately, the steps for safely 

using an attorney escrow account and holding property for others are clearly laid out in Rule 1.15 

of the Rules of Professional Conduct (RPC) and its commentary. No lawyer should assume these 

responsibilities without a thorough understanding of the rule. 

 

Core Responsibilities 

 

Rule 1.15 mandates three core duties: fidelity, security and proper accounting. The rule 

recognizes the attorney as a fiduciary on behalf of the owner of the funds or property held. The 

attorney must act in the best interests of the owner and exercise a high degree of vigilance to 

ensure that the property is returned upon request.
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The property must be segregated and safeguarded. Clearly identifying and separating funds and 

property from those of others reduces the danger of misappropriation, conversion, or seizure by 

creditors. Monitored special accounts for funds assure that account discrepancies that might 

signal mismanagement or misconduct are promptly reported to The Lawyer's Fund for Client 

Protection and investigated. 

 

Finally, accurate bookkeeping; timely notification of transactions; and provisions for judicial or 

Lawyer's Fund intercession in certain circumstances, such as missing beneficiaries, are all 

intended to assure the integrity of the custodianship, and thereby preserve public confidence in 

lawyers as fiduciaries. 

 

Now the details. 

  



Commingling 

 

Paragraph 1.15(a) enacts a general prohibition against commingling and misappropriation. The 

title of the subsection is a bit misleading in the sense that it refers to "Client" funds or property. 

In fact the text expressly applies itself to funds and property "belonging to another person," 

which includes the non-client as well. 

 

Commingling is the indiscriminate mixing of funds or property with the lawyer's own, such that 

the separate identity of the property is lost.
2
 In the case of funds the problem is addressed by the 

special account required by Rule 1.15(b)—the details of which we will go into shortly. 

 

When personal property is involved, no specific means of storage and segregation are specified. 

But Comment [1] to the Rule indicates a preference for safe deposit boxes, stating: "securities 

and other property should be kept in a safe deposit box, except when some other form of 

safekeeping is warranted by special circumstances." Presumably office safes or secure storage 

facilities may be used if a safe deposit box proves impractical. But the comment seems to 

suggest that convenience alone may not be reason enough to resort to the old reliable office safe. 

 

That said, other security arrangements, including the office safe, may be justified by the type of 

property being held, the duration of the arrangement, or even accepted custom in a given practice 

area. Executed wills, for example, are client property, but they are also legal documents that are 

often stored at the law office. The office safe may also be a reasonable security measure for 

personal effects only briefly entrusted to the lawyer, while a more lengthy or indefinite time 

frame might warrant the added security of a safe deposit box. 

 

The phrase "warranted by special circumstances" sounds much like "reasonable under the 

circumstances"; so long-standing a custom within the legal community may bear on what 

measures are warranted given the nature of the circumstances. What is most important, however, 

is that the property is secured, catalogued, and separated from the lawyer's personal effects. 

Bear in mind, too, that commingling and misappropriation, unlike conversion, do not require 

wrongful intent.
3
 Therefore, any unauthorized use of client property, regardless of motive, will 

constitute misconduct. The only distinction will be in the severity of the disciplinary penalty.
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Rule 1.15(b) Accounts 

 

Funds held for others must be maintained in a special account administered by a New York State 

chartered bank that complies with the Dishonored Check Reporting Rules for Attorney Special, 

Trust and Escrow Accounts.
5
 Essentially, the bank agrees to provide dishonored check reports to 

the Lawyer's Fund for Client Protection whenever a check is dishonored for insufficient funds. 

 

An out-of-state bank may be used, but only if the bank agrees to comply with the reporting rules, 

and the owner agrees to its use in writing. The owner must also be given the name and address of 

the office or branch where the funds are being held. 

 

The funds must be maintained in the lawyer's name or the name of the law firm. And, of course, 

the account must be separate from the lawyer's business (operating) account, personal account, or 

any other fiduciary accounts (such as guardianship accounts). 

 

The account can be labeled in one of three ways: "Attorney Special Account," "Attorney Trust 

Account," or "Attorney Escrow Account."
6
 Other more descriptive language may be added for 

specificity, but straying from one of these titles is not an option. 

 

Would you be disciplined for calling it an "Attorney Fiduciary Account"? I cannot say. But 

expect some remonstration from the disciplinary office if it should happen to be labeled a "Firm 

Account," a "General Account" or, worse yet, an "Operating Account." The point being: The 

money is not yours, so don't put it in an account that sounds like it's yours. 

 

You may only add your own funds to the account to the extent necessary to cover maintenance 

charges.
7
 And even that is often unnecessary. Typically, if you have a separate operating account 

with the same bank, the bank will charge the operating expenses for the trust account to your 

business account. Otherwise, be sure that what you add is no more than what is reasonably 

necessary to cover the administrative fees.
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Attorney's Fee Withdrawals 

 

There are circumstances in which an attorney may acquire an interest in the funds held in the 

special account. A common example is to enable the lawyer to take a fee as it is earned. Rule 



1.15(b)(4) permits this. But be careful—because, while the rule states that an attorney "may" 

withdraw the funds when due, there are circumstances where an attorney must withdraw the 

money from the account, and other circumstances where he may not. 

 

This conundrum has to do with the prohibition against commingling and the not-uncommon 

situation of a dispute over the fee. When an attorney takes a fee deposit from a client and has an 

agreement with the client to withdraw a fee as it is earned, the fee portion of the funds becomes 

the attorney's property only when the fee is earned, and not before; and it must be withdrawn 

from the account promptly thereafter.
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It also makes a difference how the up-front portion of the legal fee is treated. If the attorney and 

the client agree that the initial sum is going to be an advance of the fee—which is permissible 

provided that any unearned portion of the fee is returned to the client
10

—the fee advance is the 

attorney's own money and, therefore, should not be placed in the special account. 

 

If the fee is disputed, Rule 1.15(b)(4) requires that the disputed portion remain in the account 

until the dispute is resolved. It makes no difference that the attorney believes the dispute to be 

meritless. Nor does the common-law right to a retaining lien permit the attorney to take what she 

believes she is owed, unless the client agrees to it or the court orders it.
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The "agreement" exception in Comment [3] may allow for a clause in the retainer agreement 

permitting the lawyer to withdraw a fee even if disputed. But it had better be a fair, clear and 

unambiguous one. Otherwise, the attorney is risking discipline. Better practice would be to leave 

the disputed amount where it is until the dispute is resolved. 

 

Comment [3] also counsels that the lawyer should suggest means for a prompt resolution of any 

dispute over the fee, such as through arbitration. As a practical matter arbitration or mediation at 

the election of the client is mandated in most instances by the New York State Fee Dispute 

Resolution Program.
12 

 

If a prompt resolution is not possible, it may become necessary to have the disputed amount 

transferred into an interest-bearing account. Generally, an attorney may not hold escrowed funds 

for a prolonged period of time without taking measures to maintain the productivity of the 

funds.
13

Such an account would also need to comply with Rule 1.15(b). If even that measure 

cannot be agreed upon, the only recourse may be an interpleader of the disputed funds into 

court.
14

 



Creditors or other third-party claimants may also acquire rights to funds held in a special 

account. Rule 1.15(c)(4)—the "promptly pay or deliver" portion of the rule—anticipates this 

possibility, as it requires the attorney to "promptly pay or deliver to the client or third person as 

requested…the funds, securities, or other properties in the possession of the lawyer that the client 

or third person is entitled to receive." 

 

But what if the client objects to the third party's claim? Comment [4] counsels that the attorney 

may have a duty to protect the third party's interest against any wrongful interference by the 

client unless the claim is clearly frivolous. So it is best that the money stays where it is; and the 

lawyer is advised to file an action with the court to have the dispute resolved. Comment [4] 

specifically discourages the attorney from trying to resolve the dispute between the client and the 

claimant—no doubt due to conflict-of-interest considerations arising from the lawyer's 

competing duties to the client and to the rightful claimant on the funds. 

 

Notification, Safekeeping 

 

The notification, safekeeping and accounting obligations of Rule 1.15 can be found in paragraph 

(c). They are the obligations to promptly notify the client or third party of receipt of any property 

to which they have an interest; to identify, label and deposit property for safekeeping as soon as 

practicable; to keep complete records of properties held; and give appropriate accounts. 

 

The bookkeeping requirements are more specific, and can be found in paragraph (d). For any 

bank account that "concerns or affects the lawyer's practice of law"—which would include the 

"general" or "operating" account—the attorney is required to record all deposits and withdrawals, 

including the date, source and description of deposits and the date, payee and purpose of 

withdrawals. In the case of Rule 1.15(b) special trust accounts you must add: the source(s) of all 

of the funds deposited; the names of all persons for whom the funds are being held; and a 

description of the purpose, amount, and payee for any disbursement. The entries must be 

contemporaneous with the events recorded. 

 

All special account withdrawals must be made to a named payee—never to "cash."
15

 And only a 

lawyer admitted to practice law in New York may be an authorized signatory. The firm's office 

manager, financial director or bookkeeper may not sign checks from a special account unless 

they are admitted New York lawyers. 



All account records must be maintained for seven years after the events that they record. Account 

ledgers, bank statements, deposit slips and check documents must be preserved in original form. 

All other records may be kept as copies. 

 

Special Circumstances 

 

Clients can go missing. Rule 1.15(f) addresses that dilemma. Curiously, this section only 

concerns itself with money payable to a missing client. It does not address personal property. But 

there is no reason why the same procedures cannot be used to deal with that as well. 

 

The first obligation is to attempt to locate the client. If that cannot be done the attorney must 

apply to the court for an order directing payment to the lawyer for any fees or disbursements 

owed by the missing client and disbursement of the balance to the Lawyer's Fund for Client 

Protection. If the funds are related to litigation, the application is made to the court where the 

action is pending. Otherwise, it is made in a county where the attorney maintains an office. 

 

The death of a lawyer who was the sole signatory to a Rule 1.15(b) special account requires court 

appointment of a successor. Paragraph (g) requires an application to the Supreme Court in the 

county where the deceased lawyer had an office. The application may be made by any of the 

following persons: a legal representative of the deceased lawyer; an affiliated lawyer; a 

beneficiary of the trust account; a bar association officer; or counsel for an attorney disciplinary 

committee. No legal fee may be charged for the application. 

 

When a firm dissolves it is the responsibility of the former members to make appropriate 

arrangements for one of them or a successor firm to maintain the records that must be preserved 

under Rule 1.15(d).
16 

 

Records Production 

 

All of the records required by Rule 1.15 must be located or made available at the principal New 

York office of the lawyer or law firm; and they must be produced to disciplinary authorities on 

demand.
17

Otherwise, they must be kept secure and confidential. 

 

Finally, paragraph (j) deems it a disciplinary violation to fail to maintain and keep the accounts 

and records specified by Rule 1.15, or to fail to produce the records when demanded. 



The disciplinary consequences for violating Rule 1.15 vary depending on whether the violation 

was intentional or inadvertent. An intentional conversion or misappropriation of client funds or 

property invariably results in disbarment.
18

 Poor bookkeeping or clerical errors that result in 

mistaken withdrawals or deposits, but evidence no venal intent, may result in a reprimand or 

suspension.
19 

 

But even if the client is unharmed, some disciplinary action is virtually assured.
20

 The Court of 

Appeals has recently reaffirmed that an absence of venality may be considered in mitigation of a 

disciplinary penalty, but it is not germane to the issue of whether the attorney failed in his duty to 

preserve client funds.
21

 Discipline, counsels the court, is justified whenever "a reasonable 

attorney, familiar with the Code and its ethical strictures, would have notice of what conduct is 

proscribed."
22

And in a bit of parental advice the court adds: "Few, if any, of an attorney's 

professional obligations are as crystal clear as the duty to safeguard client funds."
23 
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